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U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 24, 113, and 142 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS RELAT- 
ING TO ASSESSMENT OF LIQUIDATED DAMAGES FOR FAIL- 
URE TO DEPOSIT ESTIMATED DUTIES, TAXES AND 
CHARGES, OR TO REMIT PASSENGER PROCESSING FEES TO 
CUSTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide principally for the assessment of liquidated damages for 
failure to deposit estimated duties, taxes and charges timely on im- 
ported merchandise entered for consumption. Such charges would in- 
clude certain ad valorem fees, fees relating to dutiable mail and harbor 
maintenance fees provided by regulation. In this connection, it is also 
proposed to amend the Customs Regulations to allow the appropriate 
district director the discretion to require presentation of entry sum- 
mary documentation and payment of applicable duties, taxes and 
charges on imported merchandise at the time of entry (and thus before 
the release of the merchandise from Customs custody), if the importer 
has not taken prompt action to settle a prior claim for liquidated dam- 
ages for failure to deposit estimated duties, taxes and charges in a timely 
manner. The document further proposes to amend the Customs Regula- 
tions to provide for liquidated damages against international carriers 
who collect passenger processing fees as required by law, but who fail to 
remit those fees to Customs in a timely manner. 


DATE: Comments must be received on or before April 6, 1992. 
FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch, (202-566-8317). 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
and may be inspected at the Regulations and Disclosure Law Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The entry for Customs purposes of merchandise imported and en- 
tered for consumption must be supported by entry and entry summary 
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documentation. Briefly stated, entry documentation, as detailed in 
§ 142.3, Customs Regulations (19 CFR 142.3), is that which must be 
filed with Customs to secure the release of imported merchandise from 
Customs custody (19 CFR 141.0a(a)); entry summary documentation is 
that which must be filed in order to enable Customs to assess duties, and 
collect statistics with respect to the merchandise, and to determine 
whether other requirements of law or regulation are met (19 CFR 
141.0a(b)). 

The filing of entry and entry summary documents, and the deposit of 
estimated duties, taxes and charges, constitute separate obligations un- 
der the importer’s bond. Specifically, under § 113.62(b), Customs Regu- 
lations (19 CFR 113.62(b)), the principal on the bond (importer) agrees 
to timely file such documentation (i.e., entry and entry summary docu- 
mentation) as is necessary to enable Customs to release the imported 
merchandise from Customs custody, properly assess duties, collect ac- 
curate statistics and ascertain whether applicable requirements of law 
and regulation are met. As provided in § 113.62(a)(1)(i), Customs Regu- 
lations (19 CFR 113.62(a)(1)(i)), the principal and the surety on the 
bond are responsible, jointly and severally, for the timely deposit of any 
duties, taxes and charges imposed or estimated to be due at the time the 
merchandise is released or withdrawn from Customs custody. 

Under the provisions of § 113.62(k), Customs Regulations (19 CFR 
113.62(k)), if the bond principal defaults with regard to the timely pres- 
entation of entry and entry summary documentation as set forth in 
§ 113.62(b), the obligors on the bond, both principal and surety, jointly 
and severally, agree to pay liquidated damages in the amount of the 
value of the merchandise involved in the default. 

In contrast with the foregoing, however, any default regarding the 
timely payment of estimated duties, taxes and charges required by 
§ 113.62(a)(1)(i) does not result in the assessment of liquidated dam- 
ages, there being no provision to cover this in the regulations. Accord- 
ingly, when a default arises from either a failure to deposit estimated 
duties, taxes and charges at the time of presentation of the entry sum- 
mary, or from a return of a duty check by a financial institution because 
of insufficient funds or any other negotiability problem, or from an un- 
timely electronic transfer of funds under the Automated Clearinghouse 
(ACH), Customs remedy involves assertion of a claim for duties, taxes 
and charges against the principal and surety for breach of the bond con- 
dition stated in § 113.62(a)(1)(i), Customs Regulations (19 CFR 
113.62(a)(1)(i)). 

To deal with this problem, it is proposed to amend § 113.62 to provide 
specifically for the assessment of liquidated damages when a bond prin- 
cipal defaults in respect to the timely payment of estimated duties, taxes 
and charges. In this connection, “duties, taxes and charges” would in- 
clude any applicable ad valorem fees described in § 24.23, Customs 
Regulations (19 CFR 24.23), fees for dutiable mail described in 
§ 24.22(f), Customs Regulations (19 CFR 24.22(f)), or harbor mainte- 
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nance fees described in § 24.24(e)(3)(i) and (ii), Customs Regulations 
(19 CFR 24.24(e)(3)(i) and (ii)). 

The proposed amendment of § 113.62 would also make clear in those 
situations where neither entry summary documentation is provided, 
nor estimated duties, taxes and charges deposited in a timely manner (a 
non-file), that liquidated damages would be assessed in an amount equal 
to the value of the merchandise consistent with the bond provision ap- 
plicable for failure to timely present the entry summary documentation. 
In other words, multiple claims would not be assessed when both the 
documentation and the estimated duties are not submitted. 

Furthermore, under § 142.13, Customs Regulations (19 CFR 142.13), 
the district director is empowered to require that entry summary docu- 
mentation be filed and that estimated duties, taxes and charges be de- 
posited at the time of entry, if the importer has repeatedly failed to file 
entry summary documentation timely, has not taken prompt action to 
settle claims for liquidated damages for failure to file timely, or has re- 
peatedly delivered entry summary documentation which is incomplete 
or which contains erroneous information. Additionally, § 142.25, Cus- 
toms Regulations (19 CFR 142.25), permits the district director to dis- 
continue immediate delivery privileges for these same reasons. 

Consequently, concomitant with the proposed amendment of 
§ 113.62, it is further proposed to amend §§ 142.13 and 142.25 to permit 
the district director to require presentation of entry summary documen- 
tation as well as payment of estimated duties, taxes and charges at the 
time of entry (and thus before the release of the merchandise), or to sus- 
pend immediate delivery privileges, if the importer has not taken 
prompt action to settle a prior claim for liquidated damages issued for 
failing to deposit estimated duties, taxes and charges in a timely manner 
in violation of § 113.62(a)(1)(i). 

Inasmuch as the proposed amendment of § 113.62 would provide for 
specific liquidated damages against importers who fail to pay the harbor 
maintenance fee, it is also proposed to amend § 24.24(h)(1), Customs 
Regulations (19 CFR 24.24(h)(1)), to state specifically that importers 
who fail to pay the harbor maintenance fee thereunder shall incur liqui- 
dated damages consistent with the provisions of § 113.62. In concert 
with this, § 24.24(h)(2) and (3), Customs Regulations (19 CFR 
24.24(h)(2) and (3)), are also proposed to be amended to indicate, respec- 
tively, that importers against whom liquidated damage claims have 
been assessed may petition for relief in accordance with the procedures 
set forth in Part 172, Customs Regulations (19 CFR Part 172), and that 
mitigation shall be afforded from such claims consistent with guidelines 
published for cancellation of claims for the untimely payment of esti- 
mated duties, taxes and charges. 


FAILURE TO Pay PASSENGER PROCESSING FEES TO Customs 


It is further proposed to amend § 113.64, Customs Regulations (19 
CFR 113.64), concerning International Carrier Bonds, in order to allow 
assessment of liquidated damages against carriers who fail to pay pas- 
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senger processing fees over to Customs no later than 31 days after the 
close of the calendar quarter in which they were collected pursuant to 
§ 24.22(g), Customs Regulations (19 CFR 24.22(g)). The proposed 
amendment would provide for liquidated damages under such circum- 
stances equal to two times the collected passenger processing fees which 
are not remitted to Customs as prescribed by regulation. 

This proposed amendment will not impose any new requirements on 
international carriers, nor will it make the carriers responsible for the 
payment of uncollected fees to Customs. It is merely an amendment to 
provide for the payment of fees to Customs which have been paid to the 
carriers by passengers but which have not been timely remitted to Cus- 
toms. 


CoMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted to 
Customs. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), during regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
Disclosure Law Branch, Room 2119, Customs Headquarters, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is hereby certified that the proposed amendments set 
forth in this document, if adopted, will not have a significant economic 
impact on a substantial number of small entities. Accordingly, they are 
not subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in § 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis is 
not required. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed 
rulemaking is in §§ 24.24, 113.62 and 113.64. In the event liquidated 
damages were to be assessed by Customs for failure to timely deposit es- 
timated duties, taxes or charges due on imported merchandise entered 
for consumption, it would be necessary for the party to file a petition for 
relief with Customs in order to mitigate or cancel the claim for damages. 
The likely respondents would be businesses. 

The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget (OMB) for review in accordance with the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3504(h)). Comments on the collection of informa- 
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tion should be sent to the Office of Management and Budget, Attention: 
Desk officer for the Department of the Treasury, Office of Information 
and Regulatory Affairs, Washington, D.C. 20503, with copies to the U.S. 
Customs Service at the address previously specified. 

Estimated total annual reporting and/or recordkeeping burden: 

Estimated average annual burden per respondent and/or 
recordkeeper: 

Estimated number of respondents and/or recordkeepers: 

Estimated annual frequency of responses: 

Part 178, Customs Regulations (19 CFR Part 178), which lists the in- 
formation collections contained in the regulations and control number 
assigned by OMB would be amended accordingly if the proposal is 
adopted. 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List OF SUBJECTS 


Part 24 

Accounting, Claims, Customs duties and inspection, Imports, Taxes, 
Wages. 
Part 113 

Customs bonds. 
Part 142 

Customs duties and inspection, Imports. 

PROPOSED AMENDMENT 


It is proposed to amend Parts 24, 113 and 142, Customs Regulations 
(19 CFR Parts 24, 113 and 142), as set forth below. 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 

1. The authority citation for Part 24 would be amended to read as fol- 
lows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 58a—58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624, 31 
U.S.C. 9701; 26 U.S.C. 4461-4462. 

§ 24.1 also issued under 19 U.S.C. 197, 198, 1648; 

§ 24.4 also issued under 19 U.S.C. 1623, 26 U.S.C. 5007, 5054, 5061, 
7805; 

§ 24.11 also issued under 19 U.S.C. 1485(d); 

§ 24.12 also issued under 19 U.S.C. 1524, 46 U.S.C. 31302; 

§ 24.14 also issued under 19 U.S.C. 1; 

§ 24.16 also issued under 19 U.S.C. 261, 267, 1450, 1451, 1452, 1623, 
46 U.S.C. 2111, 2112; 

§ 24.17 also issued under 19 U.S.C. 261, 267, 1450, 1451, 1452, 1456, 
1524, 1557, 1562, 46 U.S.C. 2110, 2111, 2112; 
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§ 24.32 also issued under 5 U.S.C. 5582, 5583; 

§ 24.36 also issued under 26 U.S.C. 6423. 

2. It is proposed to amend § 24.24 by revising the headings of para- 
graphs (h) and (h)(1), and by adding a sentence to the ends of paragraph 
(h)(1), paragraph (h)(2), and paragraph (h)(3), to read as follows: 

§ 24.24 Harbor maintenance fee. 
* * * * * * * 


(h) Penalties/liquidated damages for failure to pay harbor mainte- 
nance fee and file summary sheet. (1) Amount of penalty or damages. 
* * * An importer who fails to pay the harbor maintenance fee shall in- 
cur liquidated damages consistent with the provisions of § 113.62 of this 
chapter. 

(2) Application for relief. * * * Any application to cancel liquidated 
damages incurred shall be made in accordance with Part 172 of this 
chapter. 

(3) Mitigation. * * * Any liquidated damages assessed under this pro- 
vision shall be mitigated in a manner consistent with guidelines pub- 
lished by the authority of the Commissioner of Customs for cancellation 
of claims for untimely payment of estimated duties, taxes and charges. 

* * * * * * * 


PART 113—CUSTOMS BONDS 
1. The authority citation for Part 113 would continue to read as fol- 


lows: 
Authority: 19 U.S.C. 66, 1623, 1624. Subpart E also issued under 19 
U.S.C. 1484, 1551, 1565. 

2. It is proposed to amend § 113.62 by adding a new paragraph (k)(4) 
thereto, to read as follows: 
§ 113.62 Basic custodial bond conditions. 


* * * * * 


(k) Consequence of default. * * * 

(4) If the principal defaults on agreements in condition (a)(1)(i) only, 
the obligors (principal and surety, jointly and severally) agree to pay 
liquidated damages equal to two times the unpaid duties, taxes and 
charges estimated to be due or $1000, whichever is greater. A default on 
condition (a)(1)(i) shall be presumed if any monetary instrument 
authorized for the payment of estimated duties, taxes and charges by 
§ 24.1(a) of this chapter is returned unpaid by a financial institution, or 
if a payment authorized under Automated Clearinghouse (see § 24.25 of 
this chapter) is not transmitted electronically to Customs in a timely 
manner. If the principal defaults on agreements in both conditions 
(a)(1)() and (b), the measure of liquidated damages assessed shall be as 
provided in paragraph (k)(1) for a default of the agreements in condition 
(b). For purposes of this paragraph, the phrase “unpaid duties, taxes and 
charges” shall include any appropriate ad valorem fees described in 
§ 24.23 of this chapter, fees relating to dutiable mail described in 
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§ 24.22(f) of this chapter, and harbor maintenance fees described in 
§ 24.24(e)(3)(i) and (ii) of this chapter. 

3. It is proposed to amend § 113.64 by adding a new sentence to the 
end of paragraph (a) to read as follows: 

§ 113.64 International carrier bond conditions. 

(a) Agreement to pay penalties duties, taxes, and other charges. * * * If 
the principal (carrier) fails to pay passenger processing fees to Customs 
no later than 31 days after the close of the calendar quarter in which 
they were collected pursuant to § 24.22(g) of this chapter, the obligors 
(principal and surety, jointly and severally) agree to pay liquidated dam- 
ages equal to two times the passenger processing fees which have been 
collected but not timely paid to Customs as prescribed by regulation. 

* * * * * * * 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 continues to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 

2. It is proposed to amend § 142.13 by revising the first sentence of 
paragraph (a)(2) to read as follows: 

§ 142.13 When entry summary must be filed at time of entry. 

(a) Authority of district director. * * * 

(2) Has not taken prompt action to settle a claim for liquidated dam- 
ages issued under § 142.15 for failure to file entry summary documenta- 
tion timely, or a claim for liquidated damages issued under 
§ 113.62(k)(4) of this chapter for failure to deposit estimated duties, 
taxes and charges timely in violation of § 113.62(a)(1)(i). * * * 

* * * * * * * 


3. It is proposed to amend § 142.25 by revising the first sentence of 
paragraph (a)(2) to read as follows: 

§ 142.25 Discontinuance of immediate delivery privileges. 

(a) Authority of district director. * * * 

(2) Has not taken prompt action to settle a claim for liquidated dam- 
ages issued under § 142.27 for failure to file the applicable Customs 
documentation set forth in § 142.22(b) timely, or a claim for liquidated 
damages issued under § 113.62(k)(4) of this chapter for failure to de- 
posit estimated duties, taxes and charges timely in violation of 
§ 113.62(a)(1)(i). * * * 

* K * * * * * 
Caro HALLET, 
Commissioner of Customs. 


Approved: November 22, 1991. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury (Enforcement). 


[Published in the Federal Register, February 6, 1992 (57 FR 4589)] 








U.S. Court of Appeals for the 
Federal Circuit 


CENTRAL Soya Co., INc., PLAINTIFF-APPELLEE VU. 
UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 91-1324 
(Decided January 28, 1992) 


Carl R. Soller, Soller, Shayne & Horn, of New York, New York, argued for plaintiff-ap- 
pellee. With him on the brief was Margaret Hardy Sachter, of counsel. 

Carla Garcia-Benitez, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for defendant-appellant. With her on the brief were Stuart M. 
Gerson, Assistant Attorney General, David M. Cohen, Director and Joseph I. Liebman, At- 
torney in Charge, International Trade Field Office. Also on the brief was Claib L. Cook, 
Attorney, Chief Counsel’s Office, U.S. Customs Service, of counsel. 

Peter A. Greene andJohn C. Steinberger, Thompson, Hine & Flory, of Washington, D.C., 
were on the brief for Amicus Curiae, The BFGoodrich Company. 

Joel R. Junker, Graham & Dunn, of Seattle, Washington, was on the brief for Amicus 
Curiae, American Electronics Association. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


Before RicH, ARCHER AND CLEVENGER, Circuit Judges. 


PER CURIAM. 

The United States, pursuant to 28 U.S.C. § 1295(a)(5) (1988), appeals 
from a judgment of the United States Court of International Trade or- 
dering the United States Customs Service to approve the application of 
Central Soya Co., Inc. (Central Soya) for drawback of the duty it had 
paid on imported crude soybean oil. Central Soya sold domestic crude 
soybean oil, fungible with its imported crude soybean oil, to a company 
that then exported the domestic oil. After the sale, Central Soya applied 
for a refund of its previously-paid duty, known as a “substitution same 
condition drawback.” The Customs Service denied Central Soya’s draw- 
back claim solely because Central Soya was not the exporter of the sub- 
stituted fungible merchandise. The Court of International Trade held 
that the Customs Service violated its statutory authority when it denied 
Central Soya’s drawback claim because 19 U.S.C. § 1313(j)(2) does not 
require that the claimant be the exporter of the substituted merchan- 
dise. Central Soya Co., Inc. v. United States, 761 F. Supp. 133, 141 (Ct. 
Int’] Trade 1991). 

For the reasons set forth in the published opinion of the Court of In- 
ternational Trade, which we hereby adopt, the judgment is 


AFFIRMED. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-2) 
MITEL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-11-00602 


[Plaintiff's motion to amend complaint is denied; action dismissed for lack of jurisdic- 
tion.] 


(Dated January 9, 1992) 


Peter S. Herrick (Peter S. Herrick), for Plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Carla Garcia-Benitez); Karen P. Binder, United States Cus- 
toms Service, Of Counsel, for Defendant. 


MEMORANDUM OPINION AND ORDER 


Carman, Judge: Plaintiff, Mitel, Inc., moves for leave to amend and 
supplement its Complaint pursuant to Rule 15 of the Rules of this Court. 
The Defendant United States moves this Court for summary judgment 
pursuant to Rule 56 of the Rules of this Court and dismissal of this ac- 
tion as it pertains to the denial of the Second Protest on the grounds that 
19 U.S.C. § 1514(c) (1988) allows only one protest be made for each en- 
try of merchandise and the filing of the Second Protest is time-barred 
according to the statute and Customs Regulations. 

This Court denies Plaintiff's motion for leave to amend and supple- 
ment its Complaint and grants Defendant’s motion for summary judg- 
ment, dismissing this action for lack of jurisdiction. 


BACKGROUND 


The relevant facts in this case are as follows. On October 4, 1984, 
Mitel filed drawback entry number 85-104651-4 (“First Drawback En- 
try”), requesting drawback under section 313(a) of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1313(a) (“1313(a)”). This First Drawback 
Entry was liquidated without the benefit of drawback on March 20, 
1987. 

On February 19, 1987, Customs sent a letter, pursuant to a telephone 
conversation between Plaintiff and Customs, addressed to Mr. Paul An- 
derson of Mitel, informing Plaintiff that the Customs regulatory audit 
disclosed that Mitel would not be able to support a drawback claim un- 
der 19 U.S.C. § 1313(a) because it failed to maintain adequate records. 
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The letter, however, informed Mitel that it could support a claim under 
19 U.S.C. § 1313(b) if it received the appropriate approval. Plaintiff's 
Exhibit B at 2 (“Pl. Exh.”). On May 5, 1987, counsel for Plaintiff, Peter 
S. Herrick, sent a letter to George Heavey, Regional Commissioner of 
Customs, requesting that the drawback claim be reviewed under 19 
U.S.C. § 1313(b) instead of § 1313(a). Id. at 1. On May 20, 1987, Cus- 
toms again notified Plaintiff's counsel that a substitution drawback 
claim could not be supported “until Mitel obtains authorization to file 
substitution drawback under 19 U.S.C. § 1813(b) from Customs Head- 
quarters.” Jd. at 6. 

On June 4, 1987, Mitel filed protest number 5201-7-000226 (“First 
Protest”), claiming that Mitel was “entitled to a drawback of duties * * * 
under either 19 U.S.C. § 1313(a) or (b).” Defendant’s Exhibit B (“Def. 
Exh.”). Between June 4, 1987, and September 18, 1987, Mitel neither 
requested nor obtained approval for its drawback contract by the Cus- 
toms Headquarters to support its claim under 19 U.S.C. § 1313(b). See 
19C.F.R. § 191.23(a) (1989). Subsequently, the First Protest was denied 
on September 18, 1987. Def. Exh. B. 

To seek judicial review of the First Protest, 28 U.S.C. § 2636(a)(1)-(2) 
(1988) requires Mitel to commence a civil action within one hundred 
and eighty (180) days after the date of mailing of the notice of denial. 
Mitel, however, never filed a civil action to contest the denial of the First 
Protest. 

On October 20, 1988, Mitel’s attorney-in-fact, Vimar Transportation 
Consultants, Inc. (“Vimar”), submitted a drawback proposal under 
§ 1313(b) to Customs Headquarters. Def. Exh. C. On November 10, 
1988, Customs Headquarters responded to Vimar, suggesting that the 
proposed drawback claim be submitted under the general drawback 
contract approved in T.D. 81-300. Def. Exh. D. On November 25, 1988, 
Mitel, through Vimar, executed a contract designated “General Con- 
tract for Component Parts, T.D. 81-300,” which Vimar submitted to the 
Regional Commissioner of Customs with a letter dated November 22, 
1988. Def. Exhs. E & F. With this letter, Vimar also submitted a pur- 
ported drawback entry (“Second Drawback Entry”). Def. Exh. G. The 
Second Drawback Entry included the same entry number as the First 
Drawback Entry. Compare Def. Exh. B with Def. Exh. G. The Second 
Drawback Entry was never filed with any Customs Service District Di- 
rector or with any customs officer to which the authority to receive such 
entries had been validly delegated. See Def. Exhs. L & M. 

Thereafter, on November 30, 1988, December 28, 1988, and February 
8, 1989, Mitel’s legal counsel wrote to various Customs officials seeking 
assistance and/or information with regard to the drawback contract 
submitted by Vimar. On February 24, 1989, Customs confirmed in writ- 
ing several telephone conversations with Vimar, in which Vimar had 
been informed that the proposed drawback contract was deficient and 
had to be corrected and resubmitted. On February 28, 1989, Customs 
Regional Commissioner again advised Mitel, through its legal counsel, 
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that the proposed drawback contract was deficient, that Vimar had been 
so advised, and that the only drawback claim on file for Mitel, the First 
Drawback Entry, had already become final. Def. Exh. L. 

On March 27, 1989, Customs Headquarters issued an information let- 
ter pursuant to 19 C.F.R. § 177.1(d)(2), addressed to Mitel’s legal coun- 
sel. Def. Exh. M. In this information letter, Customs advised counsel, 
inter alia, “that [Mitel’s] drawback entry * * * was denied in February 
(sic) 1987, a protest of the denial was denied on September 18, 1987, and 
the most recent drawback contract (subscribed to on November 25, 
1988) filed under TD 81-300 was rejected due to major deficiencies.” 
Def. Exh. M at 3. 

On June 21, 1989, Mitel filed protest number 5201-9-520081 (“Sec- 
ond Protest”) requesting the review of Customs’ position with regard to 
Mr. Herrick’s participation in the transaction of Customs’ business 
without a customs brokers license. Def. Exh. N. The Second Protest also 
requested the review of Customs’ denial of the First Drawback Entry. 
The Second Protest identified the information letter of March 27, 1989, 
as the date of denial of the First Drawback Entry. 

The Plaintiff, Mitel, instituted this action to challenge the purported 
denial of Mitel’s Second Protest (5201-9-520081). Mitel requested accel- 
erated disposition of this protest in the protest itself, notwithstanding 
that 19 U.S.C. § 1515(b) and 19 C.F.R. § 174.22(a) (1989) state that ac- 
celerated disposition may only be obtained after ninety (90) days from 
the filing of the protest. Therefore, at the time the summons was filed in 
this action, protest number 5201-9-520081 had not been denied, and the 
Court clearly lacked jurisdiction over Mitel’s claims. 

In an attempt to cure this jurisdictional defect, Mitel made a second 
request for the accelerated disposition of the Second Protest 
(5201-9-520081) on December 17, 1990, and subsequently filed a motion 
to amend its Complaint. In its motion, Mitel requests that this Court al- 
low an amendment to the summons and complaint indicating the al- 
leged correct date in which protest number 5201-9-520081 was deemed 
denied. 

Defendant contends that Mitel’s motion does not cure the jurisdic- 
tional defects that impede this action and that the premature request for 
accelerated disposition of the protest is but one of the many instances in 
which Mitel has failed to comply with the administrative procedures 
that must be followed before judicial intervention will be allowed. De- 
fendant claims that because Mitel failed to follow these procedures, this 
Court lacks jurisdiction over this action, and Mitel’s claims should be 
dismissed. 


DISCUSSION 


The issue now before this Court is whether this Court has jurisdiction 
based on denial of a protest under 19 U.S.C. § 1514(a) (1988). To prevent 
the dismissal of this action, Mitel has the burden of showing that juris- 
diction is present, or alternatively, that a genuine issue of fact exists 
with regard to this Court’s jurisdiction. 
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When jurisdiction has been challenged, plaintiff has the burden of es- 
tablishing it. Hambro Automotive Corp. v. United States, 66 CCPA 113, 
117, C.A.D. 1231, 603 F.2d 850, 853 (1979) (citations omitted). “Where 
this burden has not been met, dismissal is appropriate.” Old Republic 
Ins. Co. v. United States, 14 CIT __, __, 741 F. Supp. 1570, 1573 
(1990). Defendant maintains that Plaintiff Mitel fails to address the ju- 
risdictional defects raised in the Government’s motion, and thus, its at- 
tempts must fail. 


First PROTEST 


28 U.S.C. § 1581(a) (1988) grants the Court of International Trade ex- 
clusive jurisdiction over any civil action contesting the denial of a pro- 
test under 19 U.S.C. § 1515 (1988). In turn, § 1515 provides for the 
allowance or denial of a protest filed pursuant to § 1514. This statutory 
scheme indicates that this Court only has jurisdiction under § 1581(a) if 
the action involves a protestable decision under § 1514. Traveler Trad- 
ing Co. v. United States, 11 CIT 950, 951 (1987). 

19 U.S.C. § 1514(a)(6) provides that the Customs Service decision to 
deny a claim for drawback is a protestable decision. Therefore, in order 
to obtain judicial review of the denial of its First Drawback Entry, Mitel 
had to file a protest within ninety (90) days from the denial of this entry 
pursuant to 19 C.F.R. § 174.12(e) (1989) and to commence a civil action 
within a hundred and eighty (180) days from the denial of that protest 
pursuant to 28 U.S.C. § 2636(a)(2) (1988). 

Mitel’s First Drawback Entry was liquidated without the benefit of 
drawback on March 20, 1987. Mitel filed the First Protest challenging 
this decision on June 3, 1987, within the statutory period of ninety (90) 
days. 19 U.S.C. § 1514(c)(2) (1988). This timely protest was denied on 
September 18, 1987. 

“(T]he refusal to pay a claim for drawback * * * shall be final and con- 
clusive * * * unless a protest is filed in accordance with this section 
[1514(a)], or unless a civil action contesting the denial of a protest, in 
whole or in part, is commenced in the United States Court of Interna- 
tional Trade in accordance with chapter 169 of title 28 within the time 
prescribed by section 2636 of that title.” 19 U.S.C. § 1514(a). This action 
was commenced on November 6, 1989, more than two years from the de- 
nial of the First Protest, and clearly beyond the one hundred and eighty 
(180) days statutory period. 28 U.S.C. § 2636(a)(2). Therefore, this 
Court lacks jurisdiction to review Customs’ refusal to pay the First 
Drawback Entry. 

The Court notes that prior to the denial of the First Protest, Mitel had 
been informed that in order to claim substitution drawback under 
§ 1313(b), Mitel had to obtain authorization from Customs Headquar- 
ters.” See Pl. Exh. B at 2, 6. Because Mitel failed to follow the procedure 
mandated by the statute and Customs regulations, Mitel knew or should 
have known that any claims under § 1313(b) with regard to the First 
Drawback Entry would be denied. 
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Nevertheless, Mitel alleges that the denial of the First Protest did not 
foreclose Mitel’s claim for drawback of duties under 19 U.S.C. § 1313(b). 
Plaintiff's Opposition to Defendant’s Motion for Summary Judgment at 
1. Although not clear from Plaintiff's Opposition, Mitel is apparently at- 
tempting to show that the first denial of the protest was only partial, and 
that on a later, unspecified date, Customs issued a second denial with 
regard to Mitel’s § 1313(b) claim. Plaintiff would like this Court to grant 
jurisdiction based upon a two-part denial of the First Entry. 

Plaintiff supports this theory based on the language set forth in Sec- 
tion V of Customs Form 19 that contains Customs Decision with regard 
to the First Protest, which states that the protest has been denied be- 
cause the “claim [was] not supported as required under 19 U.S.C. 
§ 1313(a).” Def. Exh. B. This Court finds, although only providing par- 
tial explanation of the denial, that this language does not necessarily im- 
ply that the totality of Mitel’s claims were not addressed upon the denial 
of the protest. 

When the basis of the denial of a protest is improper, the notice of de- 
nial will be effective if it correctly enumerates the entry number, date of 
liquidation, et cetera. F.W. Myers & Co. v. United States, 6 CIT 299, 301 
(1983). In this instance, the notice may have only partially stated the ba- 
sis for the denial of Mitel’s First Protest, but it accurately identified the 
entry number, the liquidation date, and the protest at issue. 

The Customs Regulations do not permit customs officials to partially 
resolve the protest and to defer the resolution of other issues raised 
therein for later consideration. 19 C.F.R. § 174.29 (1989). In addition, 
the Customs Regulations provide that a protest may be denied or al- 
lowed in whole or in part; and that if the protest is allowed in whole or in 
part, the district director shall, inter alia, pay any drawback refund 
found due. Id. 

It reasons, therefore, that if Customs had only partially denied the 
protest, the Regulations mandate that Customs “pay any drawback 
found due.” 19 C.F .R. § 174.29. Plaintiff never received any payment on 
its drawback claim as pertains to the First Entry. Clearly, if Plaintiff be- 
lieved that Customs only partially denied the protest, then Plaintiff 
could have commenced an action in this Court on a timely basis pursu- 
ant to 28 U.S.C. § 2636 seeking its drawback refund on the entry at is- 
sue. For reasons untold to this Court, Plaintiff chose not to. Therefore, 
this Court holds that jurisdiction does not exist for any claims arising 
from the denial of Mitel’s First Protest. 


SECOND PROTEST 
Notwithstanding its failure to pursue a timely judicial intervention, 
Mitel continued communicating with Customs with regard to the First 
Drawback Entry at issue in this case. On June 22, 1989, Mitel filed its 
Second Protest protesting the Customs decision not to pay a claim for 
drawback to Mitel. The drawback entry at issue in Plaintiff's Second 
Protest was the same as the drawback entry in the First Protest. 
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Because the First Drawback Entry claim was denied on September 
18, 1987, more than two years from the date in which the Second Protest 
was filed and the Second Protest was based on the First Drawback En- 
try, which was liquidated on March 20, 1987, Plaintiff has not met the 
statutory requirement of filing a protest within 90 days after liquida- 
tion. 19 U.S.C. § 1514(c)(2). Thus, the Second Protest was untimely, and 
this Court lacks jurisdiction under 28 U.S.C. § 1581(a). See Traveler 
Trading, 11 CIT at 951. 

In addition, 19 U.S.C. § 1514(c) (1) allows only one protest to be made 
for each entry. See Rousell Corp. v. United States, 81 Cust. Ct. 115, 116, 
C.D. 4776 (1978); Webcor Electronics v. United States, 79 Cust. Ct. 137, 
139-41, C.D. 4725 (1977) (discussing legislative intent of the prohibition 
against more than one protest). Where a plaintiff has invalidly filed a 
second protest, the court lacks jurisdiction to entertain plaintiff's 
claims. Computime, Inc. v. United States, 8 CIT 259, 261-62, 601 F. 
Supp. 1029, 1030-31 (1984). 

The Court notes that in the Customs letter dated February 19, 1987, 
Customs notified Plaintiff's counsel that a drawback entry may be 
amended and that Plaintiff may be able to pursue a drawback refund un- 
der 19 U.S.C. § 1313(b) by filing the requisite papers with Customs 
Headquarters. Pl. Exh. B at 2, 6. 

19 C.F.R. § 191.64 establishes that a drawback entry may be 
amended, corrected or supplemented “[wlith the permission of the 
[Customs Service] regional commissioner.” Plaintiff, however, failed to 
conform with the statute by filing the required papers in their proper 
form. On November 22, 1988, more than 14 months after Customs de- 
nial of the First Protest, Mitel attempted to file a “new” entry, without 
obtaining the necessary permission, and asserting the same grounds 
that were claimed in the First Protest, that is, the right to obtain draw- 
back under § 1313(b). This “new” Second Entry, then, was essentially 
an attempt to resurrect the First Drawback Entry, notwithstanding the 
fact that the decision had become “final and conclusive upon all per- 
sons.” 19 U.S.C. § 1514(a); see Def. Exhs. L & M. Plaintiff once again un- 
successfully seeks this Court’s intervention over a claim which is not 
within the Court’s jurisdiction. 


JURISDICTION UNDER § 1581(i) 


Finally, in Count II ofits Complaint, Plaintiffseeks to amend its Com- 
plaint by requesting that this Court grant jurisdiction under 28 U.S.C. 
§ 1581(i). It is well established that “[ilf protest denial jurisdiction 
[§ 1581(a)] is available to the [claimant], such jurisdiction is exclusive.” 
Pope Prods. Div. of Purex v. United States,15CIT__, Slip Op. 91-50 at 
6 (June 18, 1991). Aclaimant “cannot invoke the residual jurisdiction of 
the Court under 28 U.S.C. § 1581(i) when it has failed to properly and 
timely use the adequate procedure for invoking 28 U.S.C. § 1581(a) ju- 
risdiction.” Traveler Trading, 11 CIT at 952; see Star Sales & Distrib. 
Corp. v. United States, 10 CIT 709, 712, 663 F. Supp. 1127, 1130 (1986) 
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(§ 1581(i) is inapplicable where § 1581(a) would have served a remedial 
function if the procedure had been timely used). 

With respect to the First Drawback Entry, and the issues raised 
therein, Mitel did not seek any remedies from this Court under the guise 
of § 1581(i) jurisdiction. Even if Plaintiff however had sought jurisdic- 
tion under 1581(i), this Court will not grant such relief because Plaintiff 
failed to file an action in a timely fashion pursuant to 28 U.S.C. 
§ 2636(a)(2). Because jurisdiction is absent under either § 1581(a) or 
§ 1581(i), Mitel’s drawback refund claim is dismissed. 


CONCLUSION 

In sum, this Court finds that Mitel has consistently failed to pursue 
the administrative remedies provided for by statute and by the applica- 
ble Customs Regulations. It appears that Plaintiff, in one instance after 
the other, has devised an ad hoc procedure through which it attempted 
to obtain its claimed drawback refund. 

If Mitel’s claims have been “thwarted,” as it alleges, only Mitel is to 
blame. Instead of timely requesting permission to amend its First Draw- 
back Entry to establish its § 1313(b) drawback claim, or alternatively, 
timely seeking judicial review of Customs’ decisions, Mitel chose to cre- 
ate an ad hoc administrative procedure to challenge Customs’ refusal of 
its drawback claim. Not having filed timely challenges to the Customs 
Service’s decisions, Mitel relinquished its access to this Court. 

For all the reasons discussed herein, this Court finds that there is no 
jurisdiction. Plaintiff's motion to amend its Complaint is denied. Defen- 
dant’s motion to dismiss this action as it relates to the denial of protest 
numbers 5201-7-000226 (June 4, 1987) and 5201-9-520081 (June 24, 
1989) on drawback entry number 85-104651-4 of October 4, 1984 is 
granted. This action is dismissed. 


oe I 


(Slip Op. 92-3) 
TAKASHIMA USA INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 82-05-00654 etc. 
MEMORANDUM AND ORDER 


[Plaintiffs motion for leave to file out of time motion for suspension denied; actions dis- 
missed. ] 


(Decided January 15, 1992) 


Mandel and Grunfeld (Steven P. Florsheim) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice (John J. Mahon) for the defendant. 


AQuUILINO, Judge: The above-numbered action and similar actions 
docketed as 82-06—00793, 83-03-00391, 83-04—00552, 83-07-01057, 
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8407-00976, 84-11-01679, 85-04—00572, 85-10-01465 and 86-03- 
00299 were reassigned to me for disposition on January 8, 1991. Each of 
these actions had been suspended under Elbe Products Corp. v. United 
States, No. 78-09-01642, a test case within the meaning of CIT Rule 
84(b), the final disposition of which is reported at 11 CIT 518, 670 
F.Supp. 362 (1987), aff'd, 846 F.2d 743 (Fed. Cir. 1988). 

On January 16, 1991, this court granted a consent motion for the 
above actions to remain on the Elbe Products suspension disposition cal- 
endar, albeit upon written admonition to counsel. Since then, counsel 
have met with the court on March 28 and September 30, 1991 to discuss 
the status of the actions, and the time for them to remain on the indi- 
cated calendar was thrice extended, through January 7, 1992. 

Comes now the plaintiff with a Consent Motion to File Out of Time, 
the sum of which is as follows: 


This motion is necessitated by the fact counsel for plaintiff had 
prepared a motion for suspension for filing with the Court on Janu- 
ary 7, 1992, but inadvertently said motion was not delivered to the 
U.S. Postal Service for filing (and service) on that date. 

Accordingly, this case is subject to dismissal by the Clerk’s office 
for failure to prosecute the claim. Leave to file out of time will per- 
mit plaintiff to file the enclosed Consent Motion for Suspension. It 
is respectfully urged that this Motion be granted in the interests of 
justice and equity as it is submitted that the error of counsel to de- 
liver the Motion to the Post Office for service and filing constituted 
excusable neglect. 

This is the first request that plaintiff has made for leave to file out 
of time in this matter. 

Undersigned counsel telephoned Government Counsel * *%*, 
[Who] consented to this motion. 


The court accepts counsel’s representation as to filing, but it cannot, 
and therefore does not, accept the implication that grant of the re- 
quested relief would further the goals espoused in the first rule of prac- 
tice of the Court of International Trade. 

The motion at bar makes mention of an enclosed Consent Motion For 
Suspension, which the court has perused. That motion seeks suspension 
under Takashima USA Inc. v. United States, Court No. 88—03-00252, 
which apparently has been designated a test case. The motion makes an 
attempt to explain the nature of the issues of fact and of law involved, 
but it makes no attempt whatsoever to explain why the above-numbered 
actions were not resolved, or resolvable, under the 1978 test case con- 
cluded in 1988 or why it has taken until 1992 to opt for another, arguably 
controlling, test case. 

As this court has held, “[w]hen formal, interlocutory relief becomes 
necessary, motions therefore must be presented in such a way as to con- 
vince the court that grant is appropriate.” Fada Industries, Inc. v. 
United States,14 CIT __, Slip Op. 90-89, at 4 (Sept. 7, 1990), citing 
Proceedings of the Second Annual Judicial Conference of the U.S. Court 
of Int’l Trade, 111 F.R.D. 504, 586 (1985) (Aquilino, J.). Plaintiff's mo- 
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tions fail completely in this regard. Furthermore, it is not evident that 
the plaintiff(s) in the above actions have not had a full and fair opportu- 
nity to be heard over the years. Hence, plaintiff's motion to file out of 
time must be denied, and each of the above-numbered actions must be, 
and hereby is, dismissed for lack of prosecution. 


(Slip Op. 92-4) 


TEHNOIMPORTEXPORT, UCF America INC. AND UNIVERSAL AUTOMOTIVE Co. 
LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT, TIMKEN CO., DEFENDANT- 
INTERVENOR 


Court No. 91-02-00110 


Plaintiffs move for an order granting partial judgment upon the agency record. Plain- 
tiffs challenge the International Trade Administration’s use of Yugoslavian import prices 
as a surrogate for Romanian steel costs, their calculation of labor costs, and surrogate 
freight costs. 

Held: The ITA’s selection of Yugoslavian import prices was reasonable and supported 
by substantial evidence. The case is remanded for the recalculation of labor rates and 
freight costs. 


[The ITA’s determination is affirmed in part and remanded in part.] 
(Dated January 23, 1992) 


Venable, Baetjer, Howard & Civiletti (John M. Gurley, John C. Dibble and Lindsay B. 
Meyer) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. Meehan and A. 
David Lafen; of counsel: Diane M. McDevitt and Mary O’Donnell, Attorney-Advisors, U.S. 
Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Charles A. St. Charles) for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: Plaintiffs, Tehnoimportexport, UCF America Inc., 
and Universal Automotive Co. Ltd., move pursuant to Rule 56.1 of the 
Rules of this Court for partial judgment upon the agency record to con- 
test the determination of the International Trade Administration of the 
United States Department of Commerce (“ITA” or “Commerce”) in Ta- 
pered Roller Bearings and Parts Thereof, Finished or Unfinished, From 
Romania: Final Results of Antidumping Duty Administrative Review 
(“Final Results”), 56 Fed. Reg. 1169 (Jan. 11, 1991). In particular, plain- 
tiffs contend that the ITA impermissibly utilized Yugoslavian import 
steel prices in calculating foreign market value. Plaintiffs also challenge 
the ITA’s calculation of labor costs, surrogate freight costs and currency 
conversion. 
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BACKGROUND 


On February 28, 1990, the ITA published the preliminary results of 
its administrative review of the antidumping duty order on tapered 
roller bearings and parts thereof, finished or unfinished from the Re- 
public of Romania. This review covered the sole exports of such mer- 
chandise to the United States during the period February 6, 1987, 
through May 31, 1988. Subsequent to the preliminary results, Com- 
merce extended the comment period and postponed the hearing to en- 
able the Government of Romania to submit corrected per capita gross 
national product data for the period of review, as the previous govern- 
ment allegedly had provided false economic statistics to the Interna- 
tional Monetary Fund (“IMF”). These statistics were the basis for 
choosing Portugal as the Surrogate for purposes of the preliminary re- 
sults. Subsequently, the IMF published corrected data in the September 
1990 issue of International Financial Statistics, an IMF publication. 
Commerce then reopened its inquiry as to the potential surrogate coun- 
tries that would be appropriate for the purposes of the final determina- 
tion. Thus, on October 3, 1990, Commerce determined that the 
following countries were potential surrogates: Yugoslavia, Algeria, Ma- 
laysia, South Africa, Brazil and Mexico. On October 15, 1990, Commerce 
attempted to obtain cost data from each of these potential surrogates. 
On November 21, 1990, Commerce solicited comments from the parties 
to the proceeding with respect to such data and the surrogate selection 
issue. Subsequently, Commerce chose Yugoslavia as the surrogate for 
purposes of the final determination. Commerce determined, however, 
that since they would be unable to obtain appropriate sales or con- 
structed value data from any of the selected countries, they would have 
to use the factors of production approach to calculate foreign market 
value. The final dumping margin was found to be 13.89%. 


DISCUSSION 


Pursuant to the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1516a(b)(1)(B) (1988), in reviewing a final ITA determination, this 
Court must uphold that determination unless it is “unsupported by sub- 
stantial evidence on the record, or otherwise not in accordance with 
law.” Substantial evidence has been defined as being “more than a mere 
scintilla. It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Consolidated Edison Co. v. 
NLRB, 305 U.S. 197, 229 (1938). When applying the substantial evi- 
dence standard the “court may not substitute its judgment for that of 
the [agency] when the choice is ‘between two fairly conflicting views, 
even though the court would justifiably have made a different choice had 
the matter been before it de novo.’” American Spring Wire Corp. v. 
United States, 8 CIT 20, 22, 590 F. Supp. 1273, 1276 (1984) (quoting 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951)). 

In determining whether to sustain the agency’s construction of the 
antidumping statute or regulations, the Court need not find the agen- 
cy’s interpretation to be the one which the Court views as the most rea- 
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sonable. ICC Indus., Inc. v. United States, 812 F.2d 694, 699 (Fed. Cir. 
1987); Consumer Prod. Div., SCM Corp. v. Silver Reed America, Inc., 
753 F.2d 1033, 1039 (Fed. Cir. 1985). Moreover, “any judicial review of 
the agency determination is a limited one.” The Timken Co. v. United 
States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), after remand, 13 
CIT 238, 714 F. Supp. 535 (1989), aff'd, 894 F.2d 385 (1990). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Jd. Commerce’s determination 
will not be overturned unless the evidence introduced by plaintiffs is 
“enough to convince the Court that a reasonable mind would not have 
found ITA’s evidence sufficient to support its conclusion.” Tehno im- 
portexport v. United States,15CIT__, , 766 F. Supp. 1169, 1173 
(1991) (quoting The Torrington Co. v. United | States, 14CIT__s, 
745 F. Supp. 718, 723 (1990), aff'd, 938 F.2d 1276 (1991)). 

Since Romania had a state-controlled economy during the period of 
investigation, however, its sales of tapered roller bearings could not be 
used to determine foreign market value under 19 U.S.C. § 1677b(c) 
(1988). Rather, foreign market value was determined by selecting an ap- 
propriate non-state controlled economy and determining the prices or 
the constructed value of tapered roller bearings or similar merchandise 
in that country. 19 U.S.C. § 1677b(c); 19 C.F.R. § 353.8(a) (1988).1 Com- 
merce derived the value for Romanian factors of production from data 
representing costs in Yugoslavia, the selected surrogate. 

Once Commerce selects a surrogate country, it must determine the 
basis for calculating the foreign market value. Timken, 12 CIT at 
957-58, 699 F. Supp. at 302-03. Commerce’s regulation establishes a hi- 
erarchy of methods for determining the foreign market value of mer- 
chandise exported from a non-market economy (“NME”) country. 19 
C.F.R. § 353.8. The preferred method of calculating foreign market 
value utilizes the prices at which the merchandise was sold in the surro- 
gate country’s home market. If prices were nonexistent or formed an in- 
adequate basis for comparison, Commerce could construct the foreign 
market value of the imported merchandise using the “factors of produc- 
tion” in the NME country and cost data obtained from a surrogate coun- 
try. Timken, 12 CIT at 957-58, 699 F. Supp. at 302-03; 19 C.F.R. § 353.8. 


I. Commerce’s Use of Import Prices Was Reasonable: 


Plaintiffs assert that only the value of Yugoslavian exports could rea- 
sonably be used to reflect the value of steel in the Yugoslavian market. 
They argue that if the non-market economy country under investiga- 
tion is a manufacturer of the key raw material used, then the surrogate 
country selected must also be a manufacturer of the key raw material. 
Thus, they argue that since Romanian bearing manufacturers utilized 
Romanian steel, the ITA must likewise select a surrogate country that 
manufacturers its own steel. Memorandum of Points and Authorities in 


? 


1 Now found at 19 C.F.R. § 353.52 (1991). 
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Support of Plaintiffs’ Motion for Partial Judgment on the Agency Record 
(“Plaintiffs’ Memorandum”) at 10. Plaintiffs assert that Yugoslavia, the 
surrogate country selected, is a manufacturer of bearing quality steel 
and therefore Commerce should have calculated steel prices based upon 
steel produced in Yugoslavia, not imported steel. Jd. 

The ITA, however, could not acquire such data at the time they in- 
quired. In fact, Commerce has had difficulty acquiring such data on at 
least one other occasion. See Tehnoimportexport,15 CIT at__, 766 F. 
Supp. at 1176. This data is even more difficult to acquire today. The ITA 
stated that “the Department first attempted to obtain domestic prices of 
steel, the major raw material input. Unable to obtain such data, the De- 
partment then turned to the question of whether to use official import or 
export data for Yugoslavian steel inputs.” Final Results, 56 Fed. Reg. at 
Lat 

There is no statutory or case law stating that import prices cannot be 
used to reflect the value of steel in the Yugoslavian market. In fact, Com- 
merce has frequently used import statistics in NME country cases. See 
China Nat'l Metals & Minerals Import & Export Corp. v. United States, 
11 CIT 859, 865-66, 674 F. Supp. 1482, 1487-88 (1987); Porcelain-on- 
Steel Cooking Ware From the People’s Republic of China: Final Determi- 
nation of Sales at Less Than Fair Value, 51 Fed. Reg. 36,419 (Oct. 10, 
1986); Petroleum Wax Candles From the PRC: Final Determination of 
Sales at Less Than Fair Value, 51 Fed. Reg. 25,085 (July 10, 1986); Cer- 
tain Small Diameter Welded Carbon Steel Pipes and Tubes From the 
PRC: Final Determination of Sales at Less Than Fair Value, 51 Fed. 
Reg. 25,078 (July 10, 1986); Certain Iron Construction Castings From 
the PRC: Final Determination of Sales at Less Than Fair Value, 51 Fed. 
Reg. 9483 (Mar. 19, 1986); Natural Bristle Paint Brushes and Brush 
Heads from the PRC: Final Determination of Sales at Less than Fair 
Value, 50 Fed. Reg. 52,812 (Dec. 26, 1985). 

Commerce stated that they relied on the import prices of steel because 
of export subsidies in the Yugoslavian steel market and several an- 
tidumping proceedings in the European Community (“EC”). Yugosla- 
via has been the subject of several EC dumping investigations and 
affirmative determinations have been reached in many steel cases. See 
Certain Welded Tubes of Iron or Non-alloy Steel, Originating in Yugo- 
slavia and Romania, 1990 O.J. (L 91) 8; Welded Tubes Originating in 
Yugoslavia and Romania, 1989 O.J. (L 294) 10; Imports of Certain Iron 
or Steel Sections Originating in Yugoslavia or Turkey, 1988 O.J. (L 190) 
5; and Imports of Certain Sheets and Plates, of Iron or Steel, Originating 
in Yugoslavia, 1986 O.J. (L 254) 18. In addition, the United States has 
also determined that Yugoslavian steel producers benefit from counter- 
vailable subsidies. See, e.g., Final Affirmative Countervailing Duty De- 
terminations and Countervailing Duty Orders: Certain Welded Carbon 
Steel Pipe and Tube Products from Yugoslavia, 50 Fed. Reg. 53,360 
(Dec. 31, 1985). Commerce determined in that investigation that “cer- 
tain benefits which constitute bounties or grants within the meaning of 
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the countervailing duty law are being provided to producers, manufac- 
turers or exporters in Yugoslavia of certain welded carbon steel pipe and 
tube products. ”Jd. 

In another investigation, the ITA issued a final determination stating 
that tapered roller bearings from Yugoslavia were being sold at less than 
fair value. Antidumping Duty Orders; Tapered Roller Bearings and 
Parts Thereof, Finished or Unfinished, From Italy and Yugoslavia, 52 
Fed. Reg. 30,417 (Aug. 14, 1987). The estimated weighted antidumping 
duty margin was 33.61% for Yugoslavia. Id. 

It has been stated that “Commerce shall avoid using any prices which 
it has reason to believe or suspect may be dumped or subsidized prices.” 
H.R. Rep. No. 576, 100th Cong., 2d Sess. 590-91 (1988). In fact, Com- 
merce repeatedly has failed to base foreign market value upon surrogate 
countries’ prices for exports if those exports may benefit from subsidies 
or are being dumped. See Porcelain-on-Steel Cooking Ware From the 
PRC, 51 Fed. Reg. 36,419; Shop Towels of Cotton From the PRC: Final 
Results of Administrative Review of Antidumping Duty Order, 50 Fed. 
Reg. 26,020 (June 24, 1985); Carbon Steel Wire Rod From Poland: Final 
Determination of Sales at Less Than Fair Value, 49 Fed. Reg. 29,434 
(July 20, 1984). “Evidently, the main consideration is the unreliability 
of the price information due to the unknown dumping margin if any.” 
China Nat’l Metals, 11 CIT at 864, 674 F. Supp. at 1486. 

Plaintiffs claim that “the ITA had no ‘reason to believe or suspect’ 
that Yugoslavian steel exports to the European Community were being 
dumped or subsidized.” Plaintiffs’ Memorandum at 25. They claim that 
Commerce disregarded the Yugoslavian export steel prices based on a 
“mere possibility” of dumping or subsidies. Jd. Plaintiffs rely on the 
standard set forth in American Lamb Co. v. United States, 785 F.2d 994 
(Fed. Cir. 1986). In that case, the court distinguished between a “rea- 
sonable indication” standard and a “mere possibility” standard. Id. at 
1001-2. “Speculation is not support for a finding * * *.” Asociacion 
Colombiana de Exportadores de Flores v. United States, 13 CIT 13, 15, 
704 F. Supp. 1114, 1117 (1989), aff'd, 901 F.2d 1089 (Fed. Cir. 1990). 
Plaintiffs claim that Commerce decided that there was a “mere possibil- 
ity” of dumping or subsidies involving Yugoslavian exports, and that the 
export price should not have been excluded unless there was “reason- 
able indication” of dumping or subsidies. 

Plaintiffs rely heavily on a recent decision before this Court, China 
Nat’l Arts And Crafts Import and Export Corp., Tianjin Branch v. 
United States (“CNART”), 15 CIT ___, 771 F. Supp. 407 (1991). In 
CNART, Commerce disqualified several proposed surrogate countries 
claiming that they might benefit from subsidies. Jd. at 411. The Court, 
however, determined that Commerce did not base its determination 
upon substantial evidence. The Court has stated that it: 

is aware that the ITA sometimes takes an ‘overly sweeping view of 


the authority it is granted.’ Olympic Adhesives, Inc. v. United 
States, 899 F.2d 1565, 1571, Fed. Cir. (T) : (1990). 
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The substantial evidence standard was developed to avoid such ar- 
bitrary uses of discretion. Guesswork is no substitute for substan- 
tial evidence in justifying decisions. 

Id.at__, 771 F. Supp. at 413. 

The evidence in the case at bar, however, is clearly more substantial 
than that proffered in CNART. In that case, the court held that the ITA 
wrongfully rejected certain surrogate countries because of the possibil- 
ity of subsidies. Malaysia was wrongfully rejected, for example, based on 
a prior finding of a de minimis export subsidy. Jd. at 411-12. Further- 
more, the court held that Commerce may not exclude countries from 
surrogacy based on preliminary findings of export subsidies. Jd. at 412. 
Commerce’s decision in this case, however, was based upon final an- 
tidumping duty determinations upon comparable merchandise and two 
final countervailing duty determinations in which Commerce deter- 
mined that countervailable, non-product specific export subsidies were 
bestowed upon exports of steel products. Their decision was also based 
on several EC cases. In total, there was substantial evidence to allow a 
reasonable mind to conclude that there were dumping and subsidies fa- 
voring Yugoslavian steel exports. 

Moreover, the issue in CNART differs from the issue at bar. The issue 
in CNART was whether certain countries may be used as surrogates to 
calculate foreign market value. In the case at hand, the use of Yugoslavia 
as the surrogate country is not in dispute. The dispute here is whether 
Commerce correctly exercised its discretion in choosing import prices 
rather than export prices. Commerce could have selected either. The 
fact that there is evidence that Yugoslavian steel exports have been 
tainted by dumping and subsidies is substantial enough to justify Com- 
merce’s decision to use the import prices. When Commerce is faced with 
the decision to choose between two reasonable alternatives and one al- 
ternative is favored over the other in their eyes, then they have the dis- 
cretion to choose accordingly. This Court deems Commerce’s selection 
reasonable. 

Finally, plaintiffs claim that the price of the import steel is grossly 
overvalued because it represents no more than a shipload of steel, and 
therefore, the import price is not a reasonable measure of the fair value 
of the steel. Plaintiffs’ Memorandum at 24-5. Furthermore, plaintiffs 
contend that the larger the quantity of steel sold, the lower the price, 
and thus, since Yugoslavia exports nearly four times the steel it imports, 
the price is overvalued. Jd. Plaintiffs also provide the Court with the sta- 
tistics reflecting steel prices imported into the EC from other countries 
in the world. The statistics provided by the plaintiffs, however, are am- 
biguous as they provide basket categories and do not specify the quanti- 
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ties of steel imported or exported from which countries.2 Nevertheless, 
the import prices selected by Commerce represent the price of steel 
available to domestic producers of tapered roller bearings. Therefore, 
Commerce acted reasonably in selecting the import prices of steel as a 
method of valuation. 


II. Case Should be Remanded to the ITA to Determine Surrogate Labor 
Rates and Freight Costs: 

Commerce concedes that it improperly calculated the surrogate labor 
rates based upon a 42 hour work week, rather than a 40 hour work week 
and based upon 4.333 weeks per month, instead of four weeks per 
month. Defendant-intervenor, Timken Co., claims that “the cost to an 
employer, however, for each hour that an employee actually works in- 
cludes costs for vacations, sick days, holidays and other days which the 
employee does not work but for which the employee is nonetheless com- 
pensated.” Memorandum of The Timken Company in Response to 
Plaintiffs’ Second Motion for Partial Judgment on the Agency Record at 
2. If this were the case then employers must also account for the number 
of breaks an employee takes in one day, the number of times they make 
personal phone calls, the duration of their lunch, health benefits, etc. 
Factoring these variables into the hourly rate would distort the pay 
scale. Earning “X dollars per hour” is a consistent term of measurement 
and traditionally fringe benefits such as vacation and sick days are not 
included in the hourly rate. The parties have agreed to a remand on this 
issue and thus, this issue is remanded to the ITA for recalculation con- 
sistent with this opinion. 

Commerce also concedes that the adjustment made to the U.S. price 
for inland freight costs is erroneous because Commerce improperly used 
an annual average exchange rate to convert the December freight costs 
into dollars. This issue is likewise remanded to Commerce for recalcula- 
tion. 

CONCLUSION 

The Court holds that the ITA’s use of the Yugoslavian import price of 
steel was supported by substantial evidence and was otherwise in accor- 
dance with law. Furthermore. Commerce concedes that it improperly 
calculated the labor rates and freight costs. 

Accordingly, this case is affirmed in part regarding Commerce’s selec- 
tion of import steel prices, and remanded in part to the ITA for recalcu- 
lation of the labor rates and freight costs, and the ITA shall make any 
other adjustments in its determinations as these changes may require. 
Commerce shall report the results of the remand determination to this 
Court within sixty (60) days of the date this opinion is entered. 


2 Plaintiffs provided the Court with the following statistics for alloy steel bar: 


Source Quantity Price 
Yugoslavia-EC 5,954 Metric tons(MT) .5329 ecus/kg. 
EC-Yugoslavia 1,654 MT -9135 ecus/kg. 
World-EC 525,006 MT .637 ecus/kg. 
EC-World 610,731 MT .527 ecus/kg. 


Plaintiffs’ Memorandum at 22-5. 
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U.S. Court oF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, January 29, 1992. 


NOTICE 


On January 29, 1992, the United States Court of International Trade 
authorized the publication for public comment of proposed Revised 
Rules Governing Complaints of Judicial Misconduct and Disability. 

This notice is given to provide an opportunity for public comment 
upon the proposed Revised Rules. 

Any person interested in receiving the proposed Revised Rules may 
obtain a copy of them by submitting a request in writing by the close of 
business on Friday, February 28, 1992. Any comments shall be in writ- 
ing and shall be submitted by the close of business on Tuesday, March 
31, 1992. 

All requests and comments shall be sent to: 


Joseph E. Lombardi 

Clerk of the Court 

United States Court of International Trade 
One Federal Plaza 

New York, NY 10007 


All comments received will be forwarded to the court for its considera- 
tion. 
JOSEPH E. LOMBARDI, 


Clerk of the Court. 
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